N ’ -7 DOCUMENT RESUME

BED 207 911 ‘ : SO 013 639
AUTHOR , Saidens, Mark Henry .. ’ p
TITLE ° \ :Collective Bargaining in Government: An Introductlon
' + ‘and Teaching Guide. - . ‘
INSTITUTION, ‘State 0ffiv. of New York, 01d 'Westbury, N.¥. Empire -
. ' State, Coll. Center for Business*and Econoumic,
‘ Education.
PUB DATE " BO - ) .
NOTE . 31p.; Some pages may not reproduce clearly from EDRS
' in paper copy or microfiche due to differences in ink
variations throughout original documeat. ’ .
EDRS PRICE MF01/PC02 Plus Postage.

DESCRIPTORS — *Collective Bargaining; Higher Education; Labor

* Legislation; *Labor Relations; Learning ActivVities;
Resource Materials: Strikes; Teaching Guides;
Unions .
IDERTIFIERS New York

v -

]

ABSTRACT : f/
To be used with college students, this guide contains

a reading selection on collective bargaining, discussion questions,
and suggestions for class activities. The reading section examines
the history of collective bargaining and discusses the pailosophy
governing labor relations in New Yoak state.. Discussion questions
follow the. reading. Activities for involving students ip the study of
labor relations in the public sector are suggested. Some examples
follow. ‘Students write a history of public sector labor relations in
the United States. They compare .public sector labor relations in the
United States with public sector labor ‘redations in other
_industrialized nations._ and _write a formal report-on -their-fandings. - ;- - -

In other activities, stadents examine the arguments for and against . N

giving public employees the right to strike, do a comparative

analysis of three or more contracts involviug public employee unions,

and write critical Teviews of three books dealing with labor

relations in the public sector. (Author/RHN) . \

*

******'**************************3‘*************************** 3 e e e o o ok Xk k

* Reproductions supplied by EDRS are the best that can be pade *

* . from the original document. *
ko ok o 3 ko o oo o e ol o o o o o ok ok ook ool ko o e ok e o ek o e ook ok ok o ok ok ok ok o o ok ok o okl ok ok ok ok

’

Q ‘ ) : )




Cadadt

!
I

ED207911

& 39

s¢ O/3

ERIC

Aruitoxt provided by Eic:

U.S. DEPARTMENT OF EDUCATION
NATIONAL INSTITUTE OF EDUCATION
EDUCATIONAL RESOURCES INFORMATION

+ CENTER (ERIC) '
_1' This document has been reproduced as
* recerved from#Athe person or OWQanization
onginating i
Minor changes have been made to improve
reproduction quahty

® Points of view or opinions stated in this docu
_ ment do not necessanly represent officiat NIE
*position or policy -

“PERMISSION TO REPRODUCE THIS
MATERIAL HAS BEEN GRANTED BY

Maric HENRY
SAIDENS

~

TO THE EDUCATIONAL RESOURCES
INFORMATION CENTER (ERIC) ™

%
N
GOVERNMENT
An Introduction and Teaching Guide
by g
Mark Henry Saidens N “‘
: - B g

I
L
¢
Produced ?y
State University of New York
The Empire State College . b ;
Center for Business & Econcmic Education
and ",
N
The Hauppauge Unit of
Empire State College °
- ] 1980 ‘
. 2l F -




CONTENTS
INTRODUCTION .

AN INTRODUCTION TO PUBLIC SECTOR COLLECTIVE . .
BARGAINING | Page 1

'SUGGESTEﬁ ACTIVITIES FOR THE STUDY OF LABOR

RELATIONS IN THE BUBLIC SECTOR Page 20

A BIBLIOGRAPHY OF READINGS ON LABOR RE-
LATIONS IN THE PUBLIC SECTOR ) . Page 22




[ 4

INTRODUCTION

A S

!
Many students at Empire State College are employed in the public sector.

Indeed, all students at the Hauppauge, Long Island,‘'unit é.re‘ employees of the

Suffolk County govermment or of township govermments in Suffolk County. The \

newer Public Agency -Center in Albany is also a unit for public sector personnel
(' v

or for thgse contemplating public #arvice occupations. Many others have an

L

/ .
interest in lakor relations in general. It is understandable, then, that the .
) . _’ N
study of labor relat.lorss E‘x the pub]ﬁc. sector ]:S being incorporated J.ntc; the
degree programs of a large number of Erpire State College students.
For the benefit of his own students, Dr. Mark He;my Saidens of the Haup~

pauge unit recently prepared a paper entitled "An Introduction to Public Sector ‘

Collective Bargaining and New York;s Tayior Law." We belie\)e that this paper .

could be used by the students of other Empire State College faculty merbers,

and Dr. Saidens has agreed to permit us to publish it and distribute it. This

paper can serve as a good introduction to the subject. e have gddeld a’biblio;
graphy of aw 90 other publica?_ions‘ deaiing with labor ih the public
sector. Among theee who suggested items for this list dre Dean Richard ijer,
Professor Al Nash, and Librarian Walter Jeschke of the Empire State' Col]‘.ege‘ ‘

"

Center for Labor Studies in New York City, Professor E. Lester Ievme ‘of the -
Collece S.Hauppauge unit, and/‘ fessor George Dawson of the Collece 2 0ld .

Westbury unit. The sect_lon "Suggested ACt.‘LVlt..eS for the Study of Labor Re-
, .

lations in the Public Sector" was developed bv Dro*’essor Dawson, ’

-

“

-

- We hope that faculty members and students usmg gx..s publication wwll P.nd

it helpfu.l in developing J.nterest.mg and valuable orocrams o" study J§i the area

of public sector lakor relations. =~ Coe e oo
. — The Empire State College Center for

e
1

Business & Economic Education ",

o,

-
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AN INTRODUCTId% TO {LBLIC\§ECTOR COLLECTIVE BARGAINING.

Mark Henry Saidens, Ph.D.

»,

The idea of collective hargaining{is not new to organized
labor. However, in the public sector it is still considered a
recent phenomenon.

While private sector labor union growth during the?past

>

quarterlcentury has remained re%atively static, the growth in
government employee associations has accelerated. . The go&ern;
ment was, fdrqz time, considered as the employer of last resort.
But from the 1960's through the mid 70's in many 7ases the

govkrnient was considered as .the first source of employment..

~aus the ranks of government workers have grown so that one
’
out of every six now in the labor force is employéd in govern-

ofent service.

-
3

Today public employee collective bargaining is a fact of
life in New York State. As such, in every area of government
involvement within this state, public émployees have oFgaﬁized

and negotiated‘eolle;tive bargaining agreements. But how did
\ .
this come to pass, and what is the philosophy verning)labor

‘relations 4in the Empire State? - yauw

o

/4 . Private Sector Labor Relations

\ . &
* Labor relations in the United States is generally divided..
A : :

.into two distinct areas -commonly referred to as the public

.
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" séctor and the private Sector.

' e enforced by a Federal Court of Appeals.

years .
-

- ‘ment of'unlons and management was 1nequ1table.

.
B P . .
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. .
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~ ’ . ! . ’

Thenprivate sector includes

everyone who is engaged in prlvate industry, whereas the publlc ‘

sector is limited to:government (fedeﬂéi, state,and local)

employees. ’

y .

United States organized labor unioh iliation began in
the private sector where early labor history was not very

pleasant. In 1935 the Federal,government through the enactment

3

of the Natiok%l Labor Relations Act jbopularly knowr as the

Wagner Act)'precipitated a new era in labor relations. The

philosophy of the Wagner Act was that if is desirable that

terms and condltlons of employment ‘be formulated py éollectlve
A

bargalnlng between managemept and trade unlons Eéployers were

N

prohlblteo ‘from engaging in certain anti- unlon practices whlcn

LS L]

were des1gnated as "unfalr lakbor practlces
Admlnlstratlon of ‘the Act was ‘entrusted to a Nat}onal ‘
The N.L.R:B% was- also empowered to

conduct secret ballotlng so as to determine whether the emproyees

Labor Relatlons Board. .

Wlshed to be represented Ln éollectlve bargalnlng, and 1f“so,

Id

by .whom. Pddltlonallg, the .L;R.B. could ask that its rul;ngs

pne,of the results\
of this miléstone inslabor/mizagement,relations was, that union

membership in- the private sector doubled during the next five,

.
- . - '

‘A .strong. cr1t1c1sm of the Nagner Act was that 1ts treat-

Employers were

-

e

“ av




. . 4

_said to have no protection against trade unions' unfair

use’ of their economic power. Post World War II strikes in
steel, coal, and the automobilé industry, and a nationwide
railroad strike over‘yages, helped to intensify the campaign
to curb unidﬁ power. In 1947, Congress passeé tne Labor-
Magagement Rélations Aét,(popQLarly known as the Taft-Harrley
Act. . - , - -

.o The Taft\:ﬁiartle@[ ‘Act-.ﬂas in form an amendment of the
jWhgnér Act, and most o? thenﬁagner Act's provisions

’ reﬁained intact. Ho&eVef, while the emphasis of the Wagner

aAct was %n prote&ting unions, thg emphasis of Taft- Hartley

was ©ORr protectlng employens, Lndlyldual workers and the generaf\\

Y

“The Public/Private Dichotomy ‘/”‘

<«

public. 1 /

.
K &

Alghough'private.sector employees were free. to form

unions and negotiate, public sector employees wWere ‘not afforded
v ,

the same’ opportunity.
tial:
government emp%pyee.

panies operating ©On

r\t\:"ﬁ'é"othc-u' operated by a municipal governament.

conpany employees coO

a contract,

e

-

'and even call a strike.

The nature of the job was 1nco sequen-

what mattered was that the 1nd1v1dua1 LnVOlVéd was a

as such, there could be twovbus com- -

LT
adjacent streets, one privately owned and

»

The private

uld form a union, collectively- negobtiate -
o ;
The personnel of a

Nd

r
1
\

lFor a nore ext
£.C. Brown, From the

Millis a,nd ’
(Chicago:

ensive discussion, see H.A.
Wagner .Act to Taft HartleyJ

Lnlver51ty of Cnlcagovggess, 1930)

. A

-

7
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- municipally owned and ggg;ated bus line, who were providing

the same service to the same clientele ,ﬁwere not permltted ali

the same optiéns. i s

R v
\

The Doctrine of Sovereignty

A4
'

The obstacle which prohibited public employees’ from

é
negotiating with their emploYyers -- federal, state and local
- .

govérnments -- was the Doctrine of Sovereignty. Sovereignty,

{
. accprding to Black's Law Dictionary, "is the supreme, abso-
~
V . ?
’ luze and -uncontrellable power by which any independent state
. \ ]

. 1s governed."l . ' ) .

! ’ ° el . %. B
In terms of the body ‘politic, the sovereign is the per-

’

. $ ¢ .
son, body or state in which the supreme authority is vested.
. In our country? $overe1ggty rests wath the peopie. The
\ ) \ . .
national and state governmenkts theoretically act as the agents

Qf'the sovereign. ' In turn, the state government delegates

5 “ L . - <

some of its power to counties, municipalities and special
: ¥

districts (e.g. school districts). This delegation of

temporal aythority is enacted so as to meet more effectively

N . -
and efficiently the needs of the constituency which is being
\

serviced. .
- 3 =
Public employers invqked the doctrine of .sovereignty
. . ' - -

to rationalize their unil feral authority over tpé?r subor-

dinate e@yloyees as hecessary to préserve the integrity and

‘
¢ - ’ e )
. > s

-

\: + H. BLack Black's Law chtlonarzr(4th edltlon, at Paul:
West, 1908) p. 1518. * : .

—_—® K
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) legitimate powers of government. The granting of union recogni-
{

tion, and collective bargainiﬁg rights was held an illegal dele-

.gation of pubklic authority and an abdication of responsibility.

Repeatedly, labor leaders tried to show that there were ’ i
f . . ’ ‘e .
similarities between the publiCc and private sectors. Government

¢

officials, however, based their objections to meeting with
' government employee repfesentatives on a statement made by

Presldent Franklinvpglano Roosevelt in a letter to Mr. Lithner

7/

Steward, President of Ane National Federation of Emplbyees. In
A Y S N
*that letter, President Roosevelt wrote:
the process of collective bargaining, as
usually understood, can not be transplanted into
the public service . . . The very nature and

purpose of government make it impossible for ad-, ~
N ministrative officers’ to.represent fully or bind ’
the employer in mutual discugsions with government,
employee organizations . . .~ ' N
Many government officials who incorporated E?e tenets of the
Roosevelt letter in official personnel manualé, failed to note
the comments of F.D.R. three years later at the.dedication of
the Chickamauga Dam of the Tennessew Valley- Authority. At that
© s Labor Day dedication, Rocsevelt remarked that, "collective
§argainiﬂg and efficiency havé proceeded hand in nand."¢
)
- /
1 Letter from President Franklin Roosevelt to Luther
Steward, August 16, 1937. ‘ \, -
2 Sterling D. Spero and John M.Capozzola, The Urban Community .
and .its Unionized Bureaucracies (New York: Dunellen, 1873) p.6
« . Qguoting Franklin D. Roosevelt, Labor Day, 1940. °
® * J‘
|
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‘ The Decline of the Doctrine of Sovereignty

7“—ﬁ~ﬁgzle nost state off1c1als sougnt‘bo remain aloof from
public sector coll;céive bargaining, there were municipal
jeaders who worked in the opposite direction. Notable among
these city /[leaders was the Mayor‘of.thé‘City.of New York,
Robert F. Wagrer, Ehe son of the author of the 1935 Wagner Act.
In 1954 Mayor ‘Wagner 1S§u/a an Interim ﬁxecutzve Order
which recpgnizad the rights of city emglqyees to ]Oln organi-
zatiens of their own cnoosing and}tat the\séme;time, granted
representatives of those organizations the right to répreseng

v

their members in joint consultation with department heads on
, : : ;

A prqposals relating to conditions of emplngiifiﬁ\shorgly .
thereafter, he issued-Executive_Order‘#49, wnié deslared it to
he the City's policy to "promote éractices and procedures of
collegtive bargaiﬂiné prevailing in private sector iabor’_ '
relations." )
While many government officials tended to avoid public
sector collective bargagning by hiding bebind a éloak of ;-
sévereignty) others chose to Lngage/;;ysome form of conétrﬁctiyé
'? employee/employer relatiqnship. .Nationally, there was no
uniformity with regard to invoging +he doctrihe of sovereignty.
Fach state has its individual way of viewing the public
seétor and_ its relationship between the puﬁTic emplover and the
public employee. The extéézbto which the collective bargaining
£ reiationship betweeﬁfthe two exists, or is prohibited, depends
upon the deéisions of‘the stéte courts, the opinions of the ‘state

s .
attorney general, the legislature and its statutory laws. 'On
’ ) . \ -

¥

—
~—t
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a local level, if not prohibited’by.state policy, the legal

¢ »

. . A Y
structure consists of local executive orders, resolutions,

-

. ordinances, civil sérvice statutes and procedures establishing‘

or affecting the terms and conditions of pubi}c employee employ-

. @

ment. : ' . . : . . .
Whlle trends could be .cited, the collective bargaining
relatlonshlp depends on the legal/polltlcal environment of

that specific,jurisdiction. As such, unless barred by law (as
*

-

in North Carolina whose'general statutes s?afé that "any con-

\

tract between a public employer and a labor organization is

against public policy and of no effect")l, governments usually
have the option of choosing whether or not to engage in colisc-

tive bargaining with their employees.

* Collective Bargaining on the Federal Level

B
o On January 17, 1962, a major breakthrough becurred on the

' nation51 level* which was destined to usher in a new era of
management-employee relations. President John Fitzgerald

Kennedy issued Executive Order #10988. There were many laber

1 1

’ leaders and public administrators who would characterize the

signing of this Presidential executive order as the beginning

of the erosion of the Doctrine of So&ereignty. The order ailso
p . : .

. $ .

stimulated the process. by which state and local government

officials were aclé to rationalize collective negotiations with
. N , N

-

2

<1

North Cardlina, General Statutes (1959), secs. 95-98.

e
. .
'
. - .
[ '

. -
‘ 1i ‘
4 .
R '
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N ) ¢
their employees. Histo;f, in all probability, will bear them

out. 7in the interim, howqver, it does appear certain. that this
was a major-breékthrough in the field of labor/management®

.
¢

relations.

1N
1

The major thrust of Kennedy's Executive Order #10988 was

.

. +hat it extended to Federal employees a limited right to negb-
tiate working conditions. Federal employeeé were given the right .

\

to organizé, or. to refrain from Srgapizing. ‘The basis of/un;t
determ}nation paralleled gpe scheme'followed Qy the National -
Labor Relations Board. Persdnnel'paaidy, practices and matters °*
5ffect1n§-working'bonditions were Eérgainabléd and the results .

‘0%. the negotiations would appear in the form of a written

.
3

agreement.
. . a * ’ x
There were areas, however, where a departyre’ from the

established course of labor léglsléticn can readily bé& noted.
The role and authority of management vwere explicitly prese%ved.
In fact, Sectien- 7 of the document contained a management

rights,clauée which specifically spelled out the areas wnhich wOula,

’

-~

be non-négotiable . ...

Manageément officials of the agency retain the right,
in accordance with applicable laWs and regulations, ' ’
(2) to direct employees of tile agencys (p) to -aire,
promote, transfer, assign,and retain e ployees. in
positions within the agency, and to suspend, demote,
.Jiscnarge or take other disciplinary action against
employees, (c) to relieve' emplovees from duties be-
cause of lack Of werk or for other legitimate reasoas,
(&) to maintain,the efficiency of the government
overations enctrusted to them, (e) to determine tne
metnods, means and personnel by which such operations
are conducted; and (£) to take whateéver actions may ce




. -

necessary to carry out the mission.of the agency
in situations of emergency.l '

Impact on State and Local Gdvernments

~‘The effects of the'Executive, Order extended well beyond the
circle of federal employees. :f&addition to directly stimu-
lating employee .organ.izations and.'nlegotia?{\muns ‘on the -federal,
Tevel, it indireckly did so.at the state and local level as
well. éOnsec(x\;ently there was significant g}qwtn in the ranks\
of publi& sector unigns at all levels of government. The- )
magnitude of inc:;'eased. union membership was very similar to the
growth in private. segctor unions s@sequent to the passage of
the Wagner Act of 1935. The Spill-o‘ier gffeét carriedlthel
_impetus of this Af:t‘ dowr; to every 1evé1 of goverament. .

As a result of fede‘&ltl 'ac}mowzedg’e)ﬂent ?f the rights of
pubilc‘: en_\plo_\‘{egs ko organize and to engage in ‘c'c;llective,.
negotiations with their employer, the state$ were encourageq ’
not to bidé. béhind a cloak of sovereignty ;?%sequentzy,
many states began to enact statu}e% covering #he collective
baréaining of state and local employees, mq‘hesé rangeci from the

comprénensive laws enacted ‘'in New York, Michigan, Pennsylvania

and Hawaii te the sparse "meet and confer act" of

"L
N : B
S h (
1 gxecutive Order of the President of- the United States

$10988, Section 7, January-17, 1962. :

\
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California.l However, there stil& were étates, such as

I3

Tennessee,where counties and municipalities did not have the

&

authority to enter into collective bargaining agreement:.s.2

¥

¥ New York State and: the raylor.Law

In 1967, thg;ﬂew York State Legislature passed the Public
Employee's Fair Employment Act, Article 14 of the Civil Service

Law. This act is often refexred to as the Taylor Law. It

~
<

was a response to the reggm?enqitions of the Taylor Committee
to the St?te Legislaturegf%%ﬁié committee, composed of George
Taylor, its chairman, and four other out-of-state lakor ¢
relations experts, was appointed in 3anuary 1966 bv Governor
Nelson Rockefeiler.

The stated purpose of the committee was two-fold: First,
they were to make iegisl;tive broposals so as to prétect‘the_
public from the disruption of vital services caused by strikes.
A previous law, the Condon-Wadlin Act, had been Sn the booké
for some’ twenty years, but it was so Severe'tﬁat it w?s for Fhe

most part unenforceable. In fact, during 1965 and 1966, the

Legislature was granting amnesty for violators and, in many

X

1 onipril 1, 1976, a new law governing the relationship
between public euployees in California and their goverﬁment
employer went into effect. In terms of teacners, for example,
‘the new law provided for exclusive bargaining with regard to
wages, iours and émplojment conditions. In addition, teachers
.would be involved in consultation wita scnool officials wita
regard to books and curriculum. PR ¢ SN L’;
2. Weakley County Munitipal Electrical System v..Vick, 3093

w. 2nd 792, (1957). ] e

¢

&

)
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strikes, penalties were not being imposed.
The second stated purpose of the CommiZsion was to con-
sider the advisability of granting public employees the right

: . > . . . :
to organilze and to negotiate with their public employers.

The recommendations-of thé committee were published in a
report to the Governor on Marcn 31, 1966. In essehce, they

recommended: that the Condan~Wadlin Law be replaced‘by a

¢

‘ statute that would:

a. Grant to public employees the right to -
organize'and to have representation.

¥
b. Impose on public employers the correlative
duty to recognize and negotiate witn employee .
organizations representing public employees. ~ -

c. Create a public employment relations board
to. resolve disputes between public employees and
puhllc employers.

d. Continue tne pronlbltlon against strikes by
public employees and prov1de penalties for
violation of such pronibitions.

.In 1967, the Legislature enacted a majority ofstﬁe Taylor
Committee's recommendations. At the same time, a Bublic

. Employment Relations Board (PERB) was create& to administer
the law.. .o ‘ .

The Taylor Law guarantees public employees in New York the o'

E'd

rlght to represgntation by an electe&-employee organlzatlon of
ého&ée

tneilr, own , and the rlgnt col}ectlvely to negotiate their’

2

N z S —
, 1 New York PERB:. The First Five, Years of the Taylor Law,
(Albany: New York Public ‘Employment Relations Board, 1973),

P.5. s
' &

A

15 : \
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terms and conditions of employment. The legislative intent
of the Act is to promote harmonious and cooperative relation-
ships between government and its employees, with the aim to-
devise local solutions to problems through collective nego-
tiations. At the same timie, the Taylor Law seeks to maintain
the orderly and’unin%errupteh operations and functions of

§~\¢ ‘r

government . N ,
)

In -exder to insure the fairness and equitability of

Article 14 of the Civil Service Law, the New York Legislature
created En administrative agency known as the Public Employment
Relatioﬁs Board (PERB). PERé wa; empowered to act, in part,

as a qua51 Judic1al body which wouid adjudicate ox aSSlSt in
the resolution of contractual disputes, improper practices --
employee.organization and/of°employer -- and to help delireate
. what is a proper subject.of negotiations in whole or in part.

Pzﬂﬁ is composed "of three members, each serving a six

~ year staggered ﬁerm. In addition, -there are assistants -

attorneysX\mediators, fact-finders and otners -- dﬁo serve as

technical advisors.

For the most 'part, PERB acts as an umpire. It has' the respon-
- .
sibility for resolving representation disputes, providing con-

oy s N N . . . .
ciliation services, adjudicating improper practices, dectermilnlng

culpability of employee organizations for striking, ordering
'ﬂ,
dues check off forfeiture, preparing statistical comparisons on

hes

a statewide basis, and making recommendations to the legislature

with regard to any changes that should be made in the law.d

1 New' York PERB: PERB NEWS, Annual Report Edition, Vol. 6
#2 (Albany: New York Public Employment Relations Board,February,
1973), P.2. N

16
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8. The Scogé of:Negotiations
. . d

T A major problem in public segtor"labor relations concerns
the issues or kinds of subjects that may be considered or ex-
cluded from negotiation’. :In the collective bargaining decision-

making process, what are the areas that are to be unilaterally
’

determined by management and management alone? What subjects

: T L T e .
are inappropriate for joint decision-mdking? tﬂﬂgt are the areas

‘

'_ that could or shou}d,be bilaterally'determingd? These questions,

in a simplistic fasiion, encompass wnat is commonly referred to

~

. .. |
as tae scope o argaining. ; A
- / . ~
(%4

Doctrine of Mafhagement Rignts

r

_The key to understandifig tne scope of negotiationsllies in

the concept of the doctrine of management‘righté, for égiess

\ p;ohibitea by statute, mnnagemené“s authority®is supreme. in ail

nmatters affecting the employment relationsaip. When tollective

e .. ) . . . — . ’
/bargalnlng begins, managerial autnorlpz becomes subject to three
¢ : \) .

restricr.ions.l . '

- -

First is the written agreemeft: This is the end result of.

. ' the discussions. The culmination of these talks is then fofmal-

.

ized into a written document, known as an agreement; collective

bargaining contract, or a memorandum of understanding. Taus, %

o

oL Paul Prassow et. al., Scope of Bargaining*in the Public
Sector ~ Concepts and Problems (Washington, D.C.,U.S.Department

. of Labor, 1972), p.5~13. Additionally, there are individual con-,
stitutional protections (i.e. free speech and due process) which
,are not dealt with in this.monograph. For information related

to these issues see among others David H. Rosenbloom, Federal

X Service and the Constitution. The Development, of The Public Em~- *
“pPloyment Relationsnip. (Ithnica: Cornell Umjversity Press, 1971).

~ -~
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. the agreement confirms the outcome of their meetings; , Often
included within the contract is a statement to the effect that
restrictions™will be placed on certain management reserved .
rights., | B

Second 1is the.employer's implied obligation to continue to
mainéain those benefits or policies that have existed even

.thou h they.were:.not discussed, or $cluded within the‘final
wgy )en agreement. An example of this can.be found in the sum-

mer work hours of New York City municipal office workers. Prior

»

to the installation of air-conditioning, all city office workers
were allowed tQ leave at four o'clock and still be paid uncil
five o'clock. The practice lasted until 1976 when, because of

the,flnancaal crisis ex1s in Meﬁhxtfg City, and in exchange
s

for other con51derat10ns, he . worker ded off this Long

\\stanclng unwritten benefit.

Third is the rule of reasonableness. A management decision:

»

\
can not ba reviewéé because of its "wisdom". The decision &an.

only be reviewed in terms of the three-fold test of reasonable-

I

ness: Unless the action of management was arbitrary, capricious
of diser Imlnatory in nature, the~actlon can -not be rev1ewed In

other words, management looks at a contract to see which. of its
’ ¢ 1

rights it bas éither given away or agreed to share with the
4

employee's organization. None of panagement's rignts is derived

- - . \ . . ’ ‘
from tie'negotiated agreement. Instead, all of management's

rlgnti/are reserved. However, tne bargaining agreement may
. ) ) .
specify which of those reserved rights will be restricted.

A
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S
On a federal lgvel, a management prerogative clause was

used in President Kennedy's Executive Order #10988. The

wording specified th§t certain reserved rights would not be

-

included within the scope of'negot;ations. .

On a iaunicipal level the essence of the Kennedy Executive
: T {

Order is frequently included, as typified by the following

t
management prerogative provision of a New York City Contract

v

whereby: ) '

. . . standards of service offered by its
L LS :
agencies and standards of selectilon for
employment, to elirect its employees, take
disciplinary action, relieve its employees
from.duty ktecause of lack of work or other
legitimate reasons,determine methods, means
and personnel by which go&@rnment operations
are to be conducted, determine the ﬁzhtent
of jobLélassifications to carry out #its
mission in emergencies and exercise complete
’ control . .': over its organization and
tecinology by performing its work.l

° «

Managerial Prerogatives, Pélicy and Working Conditions
. ' ' ) L)

Upon. inspection and consideration of the items mentioned,

one could logically concluder that there is a relationship

[

between them and what can be construed as the area of working
o i

P

conditions. Working conditions are clearly part of the bar-

gaining process. Nonetfieless, this &opic 'is not free of-

_ conflict, gince what could be considered as bping one man's
P k4

lJ

managerial prerogative might, in the same instanyce, be another

man's-working condition!

/ N . ‘
1 Sterling D. Spero and Join M. Capozzola, The Urban
Cormunity -and its Unionized Bureaucracies (New York: Dunellen,

1973), p. 18l.




¢ | Tt S,

s

N The dlstlnctlon between pollcy and a working condition is
”»

: also often murky.' For example, ‘with regard to class sxze, one

educapor remarked with some degree of wit that below thirty,
‘ class size is a policy decisidn; but ‘when it is over thirty:

. / R
' students, it is a working condition and is therefore subject €O
M ¢ ]

négotiétions. .
Negotzators in New York City might have had such thoughts i

in mind when the 1973r1975 teachers' contract was promulgated.

In that contract class size limitations, with SpelelC excep-

tions, were Spelled out. 1 Addltlonally, in terms of other New

York City contgacts, while matters coqsxdered.managerxal pre-.

!
rogatives "are not within the scope_of collective bargaining’
. - - ,
questions concerning the practical impact that decisions on

above matters have on employees, such as questions of workload

or manning, are within the scope of cleecEive bargaining."2

-

For ppofessionals in municipal employment, a trend appears
to have developed. Many of. the decisions which were long re-
garded by public employers as being part sé.management's pre-
rogatives have become bargainable issues. The. question of wmaf
is to be consxdered a wbrkxqg condition Or a pollqy decxslon, /

often falls Pnte a gray area. As such, today's scusigble;

&

. )
' issue usually becomes tomorrow's bargainable issue. |

’

1972r1975 Agreement between the Board of ducation of the)
- ity sehool District of the City of New York a the - United Fede- -
ration of Teachexs, Local 2, American Federation of Teacners, .
AFL~CIO, Article IV A6 a-d, Pp- 22-24.

2city of New York, Executive Order #52 3c, 1967. ,
’ ‘ ~ ) L
<

R SRR VO |
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When,v1ewed in thlS perspective, tne managenent preroga-~

tive clause has become a paper tiger whose psychologlcal 1ntent

is to reaffirm the areas whgre management does not wish to re-
4

linquish its ultimate responsibi"*lity.l

X .

Terns and Condltlons of Enployment

4
The Taylor Law (201.4) authorizes negotiations with regani

to "terms and conditions of'employment". However, the phrase
"terms and conditions of employment” has not been conClselv
deflned in a useful form hy PER®, the NLRB or-the .courts. There
has been a general recognition that a conc1se definition is mot
given because of the great ;ariety that ex1st§ in industrial |
customs, employer/employee relatlonshlps,'dnd~£he posS¢b1e
technologlcal changes that affect‘each relationship. 8354cailx

ahy suhgecb with a s;gnlfmcant or materlal relationship to
congltlons of emplqyment can be consxdered to constitute &;teré
and conditiea of employment aowevef, where the basic goal or
missian of the emnloyer is jinvolved thxs does not occur. AS
such' a determination as to whether'a¢term and condltlon of .

employement eXLSt}’usually depends .on an analogy to exlstfqg

precedents or creation of a -precgdent ynen a dlspute arises.
@

’

: - S . - .
lFor an elabiigpagﬁ of . this point see Spero & Lapozzola

The Urban Communit
and -chapter 8.' N . X -

- . [N o A g e P e aman

its Unionized Bureaucracies. Pp.138-195,

e




The question for<the future, howewer, appears to involve -

. more than just the bargaining issues. A new focal p01nt will

- 18- ¢

¥

Future '4 o

“~
o

[}

-

revolve -around the government's ability to pay, . and 1tS>1mpact

s

on the work Force. Thus public® sector unions wxll probably. not

be concerned with the philosophy of "gaining morgkand more"

But 1nstead they will most likely focus on the glVlng up . of
less and less so as to provide a cloak of securisy to their
members in the face of tae econonic malaise precipitated By

~0.P.E.C. and an increasing inflationary spiral,. -

Editor's note:

¢

- ‘
\ . -

)ft -
- \" N ‘ :,-
. . ) ) 5
- NV .

¢ 2 . . 4

i\' - A I
L]

For a detailed study of orie Mective bargaining.sltuatlon in
theg public sector, see Mark H. Saidens, "Adjudication and the
Scéopa of Public School Collective ‘Bargaining ln\\ e State of

New York: 1967-1977." Ph.D. dissertation, Mew Yorg UanEISlty;
1978.

\ ! -

For, a variety of readlngs in DubllC sector coilectldé barqalnlng
see-dmablbluxpxgmy rniius booklet. B

' . ’

<
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Points ‘to Pender

I’
N

1. when &he Taylor Law was passed by the New York .z.egis-
: 7
lature it was called the "Public Employees' Fair

" .Employment Act,’Article 14 Civil Service Law."  Is it
. . ’ - v
truly a fair law or,does it favor either the government

. [J ) . IS
or the public sector labor group? >

!
o~

°

2. Employment in the private sector is directly affectéd
. : N ¢

by the 1935 Naticnal, Labor Relations Act and the

£

\

Natioaal Labor Relations Board. In New York State,
. . , .
paklic-employees are subject to the proyisions of the

Taylor Law.- Is there a difference between thé"ﬂéw
~  gorx State public ahd private secto£ Tabor tvelatioas,

‘ because of thé Taw and ‘the Nagional Labor Re- -
lations Beard? N ST
° - . i - -'t

~

3. Hov does the statefff the economy affect New !oz_'kl‘ State‘
~ e .
R public sector’ labor life and its relationship to the

+

Taylor Law and PERB? S
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SUGGESTED.ACI‘IVITIES FOR THE STUDY OF LABOR RELATIONS )
IN THE PUBLIC SECTOR -
In consultation with your ifstructor, select one or more of the following
activities. Obtain the instructor!s advice regarding style and format
- presentation, length, amount of credit involved, etc.

-

Select one public sector occupational category and do a formal research

report on unionism or, labor relations in that situation. Examples: public
school™teachers, professors at public colleges, police officers, fire - -
fighters, sanitation workers, public health employees, public transit workers,-
social workers, prison guards, members of the military. -

Write a history of public sector labor relations in the United States /

[ ¢
Compare public sector labor relations in the United States with public
sector labor relations in other industrialized nations and write a formal
report on your findings. How are they similar? How (and why) do they differ?
What are scme of the common problems? Could the United States adopt any of
the foreign practices or laws? .

Select oné or more strikes by public employees in the United States and do |
research on it {or them). What were the probable gauses of"the strikes? What
were the'legal aspects? What were the costs? Vhat were the outcomes?

Make a study of one public employee union, such as the CSEA. What is the .
history of the organization? How ang why was it founded? How is it governed? s
How is it similar to {or different from) other unions? What is a typical
contract like? What are its problems? -How doel it relate to the American
labor movement as a whole? How effective ha& it been, in terms of its stated

pRrposes?

.©

Compare your state's laws and policy regarding publ;g sector labor relations
with the laws and policies of several other states. and why do they differ?
Hiow and why are.they similar? ,How would you evaluate your stape's laws and’
policies? What changes, if any, prld you suggest? Why?

X,
o M

Select one occupational category found in the public segtor ”"(s}.lch as aécountant)
and compare the situation with that in the private sector. How do the public
sector wages and salaries compare with the wages and salaries in the private
sector? Who do working conditions &mpare? How does the union 'situation campare?
What accounts for any differences? .
Make a study of public sector lgbor relations in yo®r town, county, or state.
What are the major problems? What are the relevant laws? What is the union
situation? Write a.formal paper on your, findings.

Examinie the arguments for and against giving public employees the right to .
strike. Write cbjective and detailed statement setting forth the reasons
in faver of right to strike. Do the same, giying the reasons against the
right to strike, Then write a conclusion in which you set forth .your own

>




-

position on the issue.. Be sure to explain your position and to defend it.

- Study three or more contracts involving pyblic employee unions; and do a .
' comparative analysis. How are’they similar? How, and why, do they differ?
How would you evaluate each contract in temms of the union's goals and

- .Objectives? '

- Select three books dealing with labor relations in the public sector and E
write critical reviews of those books. Aré the books thorough, accurate,
objective, and analytical? Are they up-to-date? How useful would they be
for other sfudents studying this subject?

.

- and no pay increases for

.

Twy
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A BIBLIOGRAPHY OF READINGS ON LABOR RELATIONS DY/THE
S PUBLIC SECIOR . ‘

4y

wd .
Note: This list is intended to apprise the reader of same of the available °
material dealing with labor relations in the public sector. It is
not the result of a systematic search of the literatuxe, and it is by.
. No means camplete. Books dealing\with labor relations in general have
not been included, although they”sométimes-incl@de sections on public
sector unionism. The items listed here range fram short, non-technical
,  ublications suitable for the lay per'son toflengthy books or reports in-
, tended for, professionals in the field. Thé fact that a.publication is
listed here does not imply’that we recommend the item, nor does it sug- . °T
b gest that we agree"with its contents. Readers are urged to use this
list as a starting point, caqnduct their own search and analysis of the
literature, and select those items that will best meet their, particular/
needs. . . . . .
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